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1. Terms of Reference
A member of the Committee has requested that Terms of Reference for the Committee be developed.  Draft Terms are attached, and the Committee will be asked to propose amendments to these Terms of Reference and approve a final document.

2. Ship Source Pollution

This agenda item is intentionally wide, and includes at least three subject areas (there may be more).
a. European Developments on Criminalisation and Ship Source Pollution 

b. Marine Vessel Discharges in US waters

c. The Proposed Amendments to the Canadian Migratory Birds Act (1999) and the Canadian Environmental Protection Act (1994)

a. European Developments on Criminalisation and Ship Source Pollution 

The ICS reports that in close co-operation with ECSA, ICS has continued to oppose the proposed EU Directive on Ship Source Pollution that would criminalise seafarers and shipping companies for accidental pollution in contravention of MARPOL.  

It will be recalled that the Council of EU Transport Ministers reversed some of the improvements suggested by the European Parliament (EP) earlier last year.  In November, in response to the comments on the Council decision, submitted by a wide coalition of industry and seafarers’ organisations (co-ordinated by ECSA with input from ICS), the European Commission hosted a meeting to discuss the industry’s concerns.  

Meanwhile, following discussions between ECSA and the Rapporteur of the EP Transport Committee that will be reviewing the Directive, a report with a recommendation has been proposed which, while attempting to overcome the conflict with MARPOL, is still unsatisfactory in a number of respects.  This report with a set of additional amendments was discussed by the Transport Committee on 18/19 January.  They will then be voted on by the plenary of the European Parliament in February before being returned to the Council of Ministers for further consideration.

The issues are further complicated due to the involvement of the EU Justice Ministers who, in their December Framework decision intended to establish uniform penalties, have suggested that if the proposed Directive is in conflict with MARPOL then EU Member States should seek to amend MARPOL accordingly.  However, the concern of industry, of course, is not just the potential conflict with MARPOL but its belief that making genuine accidents a criminal act is wrong in principle and will undermine accident investigations.  However, the Justice Ministers cannot finalise their work until the Directive itself has been adopted.  

Disappointingly, and relevant to Item 3 above, the amendments before the EP Transport Committee also state that “the International Oil Pollution Compensation Funds need to be reformed on the basis of a more accurate assessment of the liability and contributions of shipowners and of industrialists and receivers in the oil sector; the Council should speak with a single voice with a view to reaching a consensus in the IMO”.   This issue is further discussed under Agenda Item 4 below.

While the debate in the European Community continues, France continues with its prosecution of ships allegedly discharging operational oil into its waters.  Ships, their crews and owners have apparently been prosecuted on the extremely flimsy evidence of photographs taken from airplanes.

Addition to agenda notes:

Further to the notes above, on 23rd February 2005 the European Parliament adopted in a second reading its report on the Council common position on the draft Directive on criminal sanctions in case of ship-source pollution.  Intertanko reports as follows:

The EP vote has its positive and negative aspects.

Positive:

· The EP agreed to withdraw its amendment on the reopening of the CLC and Fund Conventions (noted above).

· The EP agreed to withdraw a proviso that fines under the Directive would not be insurable.  As a compromise, there is a note in the minutes of the Council meeting saying that Council agrees that fines should not be insurable and that the issue should be raised in the relevant international forum.

· A list of liable persons in case of ship-source pollution in the main text of the Directive has been deleted.

· There is no longer any reference to the confiscation of ships in case of ship-source pollution.

· The role of the European Maritime Safety Agency (EMSA) is strengthened, with EMSA providing technical assistance to Member States in implementing the Directive

Negative:

· Accidental pollution occurring in the territorial sea and internal waters will be regarded as a criminal offence.  This means that shipowners, ship masters and crew will only be protected if the accidental pollution occurs beyond the territorial waters, which is different from the protection offered by MARPOL.
· The EP agreed to use the term ‘serious negligence’, which has no common meaning or definition in the laws of the European states, and goes beyond the MARPOL  wording ‘acted either with intent to cause damage, or recklessly and with knowledge that damage would probably result’.
The Transport Council is expected to formally approve the Directive in the near future.  The Member states will then have 18 months following the date of entry into force of the Directive to comply with it.  

It has been made clear that all references to criminal sanctions will be dealt with in a separate instrument, a Council Framework Decision, under the EU third pillar (police and judicial cooperation in criminal matters).  The next opportunity for the industry to lobby for consistency with international regulation will be when the Framework Decision is being discussed. 
b. Marine Vessel Discharges in US waters

The Chamber of Shipping of America (CSA) reports that, although already regulated under internationally and domestically under MARPOL and US implementing legislation and regulation, marine vessel discharges have come under increased scrutiny in 2004 for several reasons.  

First, the US Department of Justice (DOJ) is vigorously pursuing its vessel discharge initiative which was triggered by a number of discharge violations over the past several years.  Under this initiative DOJ, incorrectly assuming that non-compliance is the rule rather than the exception, is specifically focusing on oily water and waste discharges from all vessels, regardless of flag.  In a number of successfully prosecuted cases, senior vessel officers and company officials have been found guilty of violations based on falsification of the oil record book and overriding of oily water monitoring equipment.  

While these are clearly within the purview of existing requirements, a troublesome aspect of this initiative has resulted when foreign flag ships are prosecuted for violations which have occurred in areas outside US jurisdiction on the grounds that falsified oil record books when presented to US boarding officials constitute a legitimate violation of both international and domestic law even when the actual discharge did not occur in US waters.  

Second, under the US Clean Water Act, the US EPA is authorized, on request by a state, to designate “no discharge zones” where it is shown than discharges of any type may harm marine resources.  During the past year, CSA has seen a significant increase in the number of these “no discharge zones” and expects to see this number continue to increase.  With this increase, vessels will be required to hold all waste onboard while in these zones, even though MARPOL and the domestic regulations implementing MARPOL would otherwise permit them.  

Finally, in implementing the provisions of the London Dumping Convention, the US Congress enacted the Ocean Dumping Act.  While the Act’s requirements primarily prohibit the high seas dumping of waste, it also contains problematic language that suggests that ships would not only be prohibited from discharging wastes otherwise permitted under MARPOL, but would have to dispose of this waste ashore prior to sailing from US ports, rather than retaining onboard and discharging on the high seas consistent with MARPOL and the London Convention.  

While not yet resolved, this inconsistency between the US regulations implementing MARPOL and the provisions of the Ocean Dumping Act continue to be a high priority for CSA which will continue to work with the USCG and EPA in developing an acceptable resolution.

The other troubling aspect of the DOJ initiative is the ‘whistleblowing’ awards given to crew members for reporting illegal activities.  The size of these awards, while perhaps normal in terms of the standard of living in the United States, represents a very comfortable retirement for many Asian seafarers.  The question has to be whether the awards are encouraging illegal activity, which has perhaps been put into focus by the recent reports of the members of a ship’s crew fighting over who amongst them should get the award.

c. The Proposed Amendments to the Canadian Migratory Birds Act (1999) and the Canadian Environmental Protection Act (1994)

The Canadian Government has introduced Bill C-15, an Act to amend the Acts listed above.  The amendments would introduce sweeping changes, including an increase of maximum penalties from C$250,000 to C$1 million, jurisdiction extended beyond Canada’s 12 mile territorial waters to the 200 mile Exclusive Economic Zone, enforcement powers to direct and detain vessels broadened, and the layer of civil liability significantly widened.
The industry has argued that the amendments would not comply with international law, and have been rushed through the legislative process, not allowing time or opportunity for consultation.  In any case, the amendments would be more appropriately situated in the Canada Shipping Act, which incorporates the relevant international conventions and standards.
A ‘Coalition of Maritime Groups’ (CoMG) has been formed, comprising over 160 firms and management and labour organisations, in order to engage members of the Federal Government, other Federal MPs, the Provincial Government of British Columbia, the Canadian Senate, and the federal bureaucracy in discussion in order to better understand the impact of the Bill on individuals, business and the general economic environment in Canada.  The International Group of P&I Clubs has further stated that existing Canadian law already provides both penalties and compensation in relation to marine pollution.  If further penalties are thought necessary, then it would be more appropriate that these are proposed as a revision to MARPOL.

Members will be asked to discuss these developments, and develop an appropriate response (or responses) to be made by the ASF.

3. The 2002 Protocol to the Athens Convention

There remain two outstanding issues related to the compulsory insurance requirement of the new Protocol; 

· the ‘Amount Issue’.  The high amount of compulsory insurance and of liability could be met under existing P&I limits, except for the requirements for Direct Action, which P&I would not accept, and the necessary allowance for other claims that could amount to a claim over the reinsured limit, and therefore fall under the overspill arrangement.  The industry proposes a short term solution of using the global limit of the 1996 Limitation of Liability for Maritime Claims Convention (LLMC).
· the ‘War Risk/Terrorism Issue’.  Terrorism Risks are currently not specifically included in the War Risk exemption in Article 3 of the revised Convention, and it is the industry’s position that a Resolution should be agreed by IMO that would both define ‘terrorism’ and specifically include it under Article 3(1)(b).
The Chairman of the intersessional group seems to favour the option of resolving these problems by pushing ahead with ratification of the Protocol ‘as is’ and letting the industry find a solution.  He is obviously recalling the response to OPA90, which is obviously inappropriate in this instance.
Members will be asked to confirm support of the industry’s positions, as detailed above.

4. Carriage of Goods

The United Nations Commission on International Trade Law (UNCITRAL) Working Group III (Transport Law) met in Vienna from 29 November to 10 December 2004 to resume its consideration of a draft instrument on the carriage of goods.  The following topics were discussed: basis of liability (Article 14); freedom of contract (Articles 1, 2, 88 & 89); and jurisdiction and arbitration (Chapters 15 & 16).  There was also a short report on electronic commerce.

Significant progress was made by the Working Group, particularly on the liability provisions, which are central to the proposed new regime.  While a fault-based approach has been maintained, the removal of the nautical fault defence coupled with an extension of the due diligence obligation throughout the voyage represents a considerable shift of risk to carriers, and would have a knock on effect in other areas.  Generally, the industry is disappointed with the many departures from the Hague/Hague-Visby regime.
The next session will be held in New York from 18 to 29 April 2005 when the following subjects are scheduled for discussion: freedom of contract (including OLSAs and scope of application) continued; jurisdiction and arbitration continued; electronic commerce; transport documents; right of control; and transfer of rights.
In addition, an informal “round table meeting” is scheduled to be held in London on 24 & 25 February 2005 to discuss e-commerce, right of control and transfer of rights, in preparation for the April session of the Working Group.  Work will also continue informally by correspondence on the subjects to be discussed at the April session, and further papers on jurisdiction and arbitration and freedom of contract are expected to be circulated shortly. 

As the work continues to be very detailed, SILC members might wish to identify, prior to the interim meeting, specific areas of particular concern that should be raised by the ASF.
5. Oil Pollution and Liability Conventions

The ICS reports that at the 1992 IOPC Fund Assembly meeting in October 2004, a large group of states (led by Malta, Cyprus and Greece) repeated their opposition to any revision of the 1992 Conventions and requested that the Working Group, which is considering the possible revision of the Conventions, be terminated.  Others, including France and the UK, expressed a contrary view.  It was agreed that the next meeting of the Working Group (now to be held during the period 14 to 23 March 2005) should make final recommendations to the October 2005 session of the Assembly on whether or not the Conventions should be revised.

The debate continues to revolve around whether the Conventions should be amended to address the issues of shipowner liability (in particular sharing of the costs of compensation between the shipping and oil industries) and substandard transportation of oil.  OCIMF is understood to be continuing its lobbying efforts for revision in earnest.  

The International Group of P&I Clubs has prepared a submission for the IOPCF Working Group on sharing and will prepare a submission on the Clubs’ efforts to eliminate sub-standard ships.  It is understood that the latter paper is also intended to serve as a response to the OECD report on marine insurance and sub-standard shipping (to be discussed under Agenda Item 5 below).  

With regard to sharing, the Supplementary Fund Protocol will enter into force on 3rd March 2005.  In countries where the Supplementary Fund Protocol will apply, oil receivers will therefore be required to shoulder the full burden of compensation in excess of the 1992 Fund Convention limits. In those same countries, subject to formal approval by the Fund Assembly, the STOPIA agreement will also apply, whereby shipowners and Clubs have agreed to indemnify the IOPC Fund in respect of all claims up to SDR20million where the CLC limit would be lower.  The STOPIA scheme will operate even if there is no claim upon the Supplementary Fund.  
In response to oil receivers’ claims that the commercial exposure of the oil industry following a major incident involving the Supplementary Fund would still be disproportionately high, the International Group has proposed, by the submission referred to above, an alternative ‘TOPIA’ scheme whereby shipowners and their Clubs will indemnify the IOPC Fund in respect of 50% of the claims falling on the Supplementary Fund.  The principal objective of oil receivers can therefore be met by a binding agreement which does not involve the necessity to amend the Conventions.  TOPIA would only be available where the spilling vessel is liable under CLC and to the extent that the incident is not caused by a terrorist or bio-chemical incident.
With regard to the sub-standard transportation of oil, the oil receivers have been campaigning, with the support of some states, to change the present criteria governing the shipowner’s right to limitation and the present provisions on channelling of liability to the registered owner in, to our mind, a mistaken belief that the regime should somehow be used to enhance ship safety and quality.  The industry believes that such arguments are misplaced, in that the increased litigation that would result would jeopardise the prompt compensation of claimants and therefore be contrary to the intent of the Conventions.

At the European level, there is at present no common EU position on revision, despite recent efforts by the European Commission, and attempts within the European Parliament.  It was reported that the European Commission pulled out of a European preparatory meeting, held on 11th February, in response to the failure of the Commission to persuade all European nations to speak with one voice through the Commission at the IOPCF meeting.
Members will be asked to discuss, and agree, a common ASF position.

6. ‘Sub-Standard Ships’

A report entitled ‘Marine Insurance Study: Policy Overview and Future Action’, dated 10th May 2004, was prepared by Terence Coghlin for the Maritime Transport Committee of the OECD (MTC).  The study was commissioned in response to the ‘Policy Statement on Substandard Shipping’, MTC (11th April 2002), which identified several sectors where action could or should be taken to reduce substandard shipping.
The MTC Policy Statement defines a ‘Substandard Ship’ as follows:

A vessel that, through its physical condition, its operation or the activities of its crew, fails to meet basic standards of seaworthiness and thereby poses a threat to life and/or the environment.  This would be evidenced by the failure of the vessel to meet regulations contained in international maritime conventions to the extent that it would be considered unfit to sail by a reasonable flag state or port state inspection.

The MTC Marine Insurance Study concludes that there is little the hull insurance market can do to identify and reduce substandard shipping, but recommends that liability insurance from approved providers (basically P&I Clubs) be made mandatory.  The consideration is that P&I, through the following actions, would be able to identify substandard ships and operation and by refusing what would become mandatory cover terminate the possibility of trading.
12.9  The P&I Club or hull underwriter will examine the claims history of the fleet, including estimates of the likely eventual cost of pending claims.  He will ask for evidence of ISM Code compliance by the operator and the ship.  He will see whether the ship is with a classification society in which he has confidence; some demand an IACS society and others feel comfortable even with some societies within IACS.  He will look for other clues as to quality, such as the flag of the ship (some flags being unacceptable and others sending adverse signals as to quality), its usual charterers, the source of offices and crew, the identity of the producing broker, the identity of the ISM auditor, and whether there have been frequent changes of owner, of manager, of classification society or of P&I club.  In some offices it is required practice to have a check made by a specialist firm into the credit rating of the proposed shipowner. 
12.10  A P&I club underwriter will almost certainly have both a claims correspondent office and shipowner members in the country in which the fleet is based or operated and he will make enquiries of both about the local reputation of the fleet and its operator.  A hull underwriter may have and make use of similar contacts.  He will in any event be influenced by the type of ownership (corporate, private or investment partnership), the source and adequacy of financial backing, and the soundness of any plans to expand the fleet.  He will note with which P&I club the ship is entered and may even call the club to obtain further information.  A prospective following hull underwriter may well be influenced by the identity of the leading underwriter.
12.11  In addition, both hull and P&I underwriters now have access to information about the fleet’s record with port state control through websites, notably Equasis, about which comments have already been made.  It seems that all underwriters now make use of this opportunity.

12.12  If still concerned about the physical condition of the ship, the underwriter may require a condition survey by a surveyor of his choice before accepting the risk.  Sometimes this will involve an inspection not only of the ship but also of people and systems within the operator’s office.  Most P&I clubs automatically commission a condition survey of any ship over 10 year of age.  In the case of hull insurance, it would be the prospective leading underwriter who would impose this requirement.
The report then suggests (Chapter 13) that there is little actual correlation between quality and substandard fleets for large claims (over US$ 2 million), and that there is no data that shows that substandard ships produce more small to medium size claims, even though experience would suggest that this is the case.

Tradewinds (11 Feb 2005) reports that, in response to the pressure to revisit the Oil Pollution Conventions (Agenda Item 4 above) and the Coghlin report, the International Group will introduce new measures intended to make it harder for sub-standard ships to get P&I insurance.  These measures will include:

· Automatic surveys on tankers over 10 years old that carry heavy fuel oil,

· Surveys of all ships over 12 years that switch clubs,

· Maintain a central database, open to all IG clubs, where ship survey and inspection reports would be lodged,

· Doubling individual club retention in case where ships are deemed unfit by one club and end up insured by another.

Members will be asked to discuss the reports and agree on a common ASF position.  The Coghlin report will continue to command attention by all regulators, even though it is now apparent that the Maritime Transport Committee will be submerged into a committee with a wider agenda than maritime transport.
Addition to agenda notes.
The HKSOA has discussed the above issue and, while deploring sub-standard ships and operation and fully supporting the elimination of such ships, has concern over the definition of ‘sub-standard’ used by the OECD and used by implication in the Coghlin report.  The definition, as it stands, would seem to make any ship sub-standard that had been detained, even once, by a responsible port state control.  An alternative interpretation would seem to be that a ship would be sub-standard only when detained, and when allowed to sail would no longer be sub-standard.

After discussion, the HKSOA would like to see a definition that more closely reflects the real world, and repeats below the definition used by the IMO in Assembly Resolution A.787(19) (as amended by A.882(21)) and subsequently by the Singapore Quality Seminar in 2000.

Reg 4.1 Identification of a sub-standard ship

Reg 4.1.1 In general, a ship is regarded as sub-standard if the hull, machinery, equipment or operational safety is substantially below the standards required by the relevant Conventions or whose crew is not in conformance with the safe manning document, owing to, inter alia:


.1 the absence of principle equipment or arrangement required by the conventions

.2  non-compliance with equipment or arrangement with relevant specifications of the conventions;


.3  substantial deterioration of the ship or its equipment because of, for example, poor maintenance;


.4  insufficiency of operational proficiency, or unfamiliarity of essential operational procedures by the crew; and


.5  insufficiency of manning or insufficiency of certification of seafarers. 

4.1.2  If these evident factors, as a whole or individually, make the ship unseaworthy and put at risk the ship or the life of persons onboard or present an unreasonable threat of harm to the marine environment if it were allowed to proceed to sea, it should be regarded as a sub-standard ship.

7. The review of the Convention for the Suppression of Unlawful Acts against the Safety of Maritime Navigation, 1998 and its Protocol (the SUA, or ‘Rome’ Convention)

The proposed amendments to the Convention include a substantial broadening of the range of offences included in Article 3 and the introduction of provisions for boarding vessels suspected of being involved in terrorist activities in Article 8.  The amendments are intended to complement the ISPS Code by providing a legal basis for the arrest, detention and extradition of terrorists in the unfortunate event that a terrorist attack against shipping occurs.

Range of offences.  The industry’s main concern is that as the proposed measures deal with criminal law and have potentially far-reaching consequences for shipping industry personnel and commercial activity, they should be confined to what is necessary and have clearly defined parameters.  The issues left outstanding by LEG89 of concern to the industry were the definition of ‘transports’, in relation to transport offences, and that a terrorism motive must be a prerequisite for the commission of transport offences.
Boarding provisions.  LEG89 agreed that the master is informed of an intention to board and be afforded the opportunity to contact the shipowner and flag state.  While there is consensus that a compensation provision will be included, views differ on the identities of the liable party and the claimant, and which jurisdiction would apply (national courts, international dispute resolution bodies, etc). 

Work has continued inter-sessionally under the co-ordination of the United States, and a second session of the SUA Working Group has been held during the week 31 January to 4 February.  LEG90 (18 to 29 April 2005) is expected to complete work on the draft SUA Protocols in preparation for a diplomatic conference to adopt the new instruments during the week of 10 October 2005.
Addition to agenda notes

We are now informed that the meeting of the Working Group  31st Jan to 4th Feb has satisfactorily resolved the issues of the definition of ‘Transports’ and the compensation and notification provisions when a ship is to be boarded.

8. The Wreck Convention

Progress on the draft Convention remains slow, with work continuing in the Netherlands-led correspondence group in preparation for a more extended review of the draft at LEG90.  There are still no plans for a diplomatic conference on the subject.
Outstanding issues include the issue of unfair dispossession of the salvor by the coastal state, which could lead to the salvor being in breach of its obligations under the Salvage Convention, and the inclusion in this, as well as other Liability and Compensation Conventions (see Agenda Item 2 above), of a specific exclusion for Acts of Terrorism.
Report Items

9. P&I Report
Members will be asked to comment on the situation regarding P&I club reserves and proposed general increases.  It is hoped to distribute a short review before the meeting.
10. Hull Report
Members will be asked to comment on the general insurance markets.

Others

11. Any Other Business

Members will be asked if there are other issues that should be considered by the Committee.

12. Draft Joint Statement

A draft Joint Statement will be circulated before the meeting, and members will be asked to review and comment on the draft with the intention of finalising the Statement.

13. 14th Asian Shipowners Forum

The 14th Asian Shipowners Forum will be held in Queensland 9th to 11th May 2005.  As for the 12th and 13th meetings of the ASF, the organisers propose that only three issues of maximum 100 words each be put forward by each Committee for the Joint Statement.  Members to consider which three issues should be put forward, and in what format.

The Next Meeting of the Committee will be held on Tuesday 10th May at the breakfast meeting held prior to the ASF plenary session.
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