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NOTE TO THE READER:  References to the Federal Register may be found at http://www.gpo.gov/fdsys/browse/collection.action?collectionCode=FR. Please note new address and format for Federal Register retrieval due to upgrade in US government website.

References to legislation may be found at http://thomas.loc.gov/ by entering the bill number (HR 802, S 2841) in the “search bill text” block found at the center of the page.


LEGISLATIVE ACTIVITY ON VESSEL DISCHARGE/BALLAST WATER PROVISIONS

Regrettably, the 2012 USCG Authorization Act (2 companion bills, one in the Senate and one in the House) has been amended and the original Title VII addressing vessel discharges/ballast water has been removed.  The US House of Representatives passed the bill (HR 2838) and the Senate is expected to act in the near future.  In a statement made by Chairman LoBiondo who originally sponsored the bill which contained the vessel discharges subtitle, he notes relating to the removal of these provisions from the final bill that “Although I appreciate the other body’s (KJM Note: US Senate) efforts to reach a compromise on several important provisions within this bill, I am baffled by their opposition to addressing this important issue.  I hope that in the next Congress we can come to an agreement that will end the ridiculous patchwork of overlapping and contradictory ballast water regulations that are driving up costs and killing jobs in the maritime sector.”

It is our opinion that once again a few certain Senators would have stopped passage of the bill had it contained the vessel discharge provisions and both bodies recognized the need to finalize the legislation which addresses a number of other important USCG and maritime related issues.  The good news is that this is as close as the Coalition has come in getting legislative action to address vessel discharges.  The bad news is of course we didn’t get close enough to push it over the top.  We will once again engage Members of the new Congress and advocate passage of this much needed legislation.

DELAY IN ISSUANCE OF THE SECOND VESSEL GENERAL PERMIT (VGP 2.0)

As noted in our last update, we had learned that the US EPA cleared the final version of the second VGP but also learned that the Office of Management and Budget (OMB) which is required by law to clear final regulatory initiatives, has delayed its acceptance of the VGP for final review and clearance.   Final release and publication of the VGP is critical to enable industry sufficient advance notice of these new requirements so that appropriate measures can be taken prior to the December 2013 implementation date.  Regrettably, EPA has just notified interested stakeholders that EPA has obtained a modification to the pending settlement agreement in the case NRDC v EPA which grants a three and a half extension to the original mandate that the final VGP be published by November 30, 2012.  The new modification now gives EPA until March 15, 2013 to “complete work on the next Vessel General Permit”.  EPA further notes that this extension will NOT impact the agreed upon implementation date of the new VGP which stands at December 19, 2013, which means that the regulated community will have less time to review the new VGP requirements and design appropriate implementation plans before the December 19, 2013 implementation date.  While the reasons for this delay appear to be a result of EPA’s inability to finalize the new VGP by the agreed upon date, based on other information learned over the past several weeks, we suspect that once again environmental groups are putting pressure on the White House Council on Environmental Quality and thus the Office of Management and Budget which must clear the final VGP before publication, to delay its issuance in the hopes that more stringent standards can be included in the ballast water performance standards, a tactic used repeatedly in the promulgation of the first VGP as well as the various stages of promulgation of this new VGP.  We will continue to monitor the situation and provide any new information learned as it becomes available.

REMINDER!!!  USCG FINAL RULE ON BALLAST WATER PERFORMANCE STANDARDS

As you may recall, the USCG final rule on Ballast Water Performance Standards contains several provisions that would provide temporary relief from the requirements in the final rule due in large part to the non-availability of US type approved systems now and in the future.  The first provision is contained in section 151.2028 and addresses the use of alternative management systems (AMS).  Application for designation of a BWTS as an AMS is to be made by the manufacturer of a system which has already received a non-US type approval.  The AMS approval, if granted, would apply to all units of the type approved configuration including any already installed on vessels at the time of AMS approval.  Vessels with AMS approved systems aboard would have 5 years (beginning at the first drydocking after 1 January 2014/2016 depending on ballast water capacity) to either install a US type approved system, or ideally, the installed system would receive US type approval during that 5 year period.  Note that one component of the AMS application package is “a type approval application as described under 46 CFR 162.060-12.  It is important to note that an owner is not required to install an AMS in the absence of a USCG approved BWMS (which is not expected before the earlier implementation dates in 2014) however, if an AMS is not installed, vessels must either have received an extension or must implement other compliance mechanisms on/before their implementation date e.g. shore reception, no discharge, use of potable water.

The second provision is contained in section 151.2036 and provides for a process by which a specific vessel can obtain a temporary extension in those cases where the owner/operator documents that “despite all efforts to meet the ballast water discharge standard requirements….compliance is not possible”.  Expected justifications for applying for this exemption include lack of US type approved systems, non-availability of shore reception facilities, non-availability of potable water supplies in sufficient quantity to meet the vessel’s operational ballast water needs, inability to prevent the discharge of ballast water due vessel trim and stability issues.  With respect to the extension request which is a vessel specific request, note that the first compliance date for existing vessels with ballast water capacity between 1500 and 5000 cubic meters is the first scheduled drydocking after January 1, 2014.  Also note that the extension request must be made no later than 12 months before the scheduled implementation date.  The important  message here is that for existing vessels falling into this ballast water capacity category and which have scheduled drydockings coming early in 2014, extension requests for these vessels must be submitted in early 2013 (1 year before the implementation date) which in the worst case scenario is about a month away.  As noted in the USCG response, they intend to publish guidelines on the content and process associated with applying for an extension in the near future.  Once it is final, I will forward it to our industry colleagues.  Also note, that anyone can be added to the Environmental Standards division list serve via their website in which case, you will be advised directly when these guidelines are available.  The Environmental Standards website can be found at http://www.uscg.mil/hq/cg5/cg522/cg5224/

COMPLIANCE QUESTION ON CLAIMING THE STEAMSHIP EXEMPTION IN THE NORTH AMERICAN ECA

CSA received a question on what documentation and recordkeeping vessels claiming the steamship exemption in the North American ECA would need to provide to port state control inspectors.  By way of background, the US ECA proposal which was approved by IMO included a provision that exempted “old” steamships from compliance with the low sulfur fuel provisions.  This exemption can be claimed by any vessel meeting the criteria regardless of flag/registry.  Specifically the provisions state that “all vessels powered by propulsion boilers (steamships) which were not originally designed for continued operation on marine distillate fuel or natural gas are exempt from the ECA’s sulfur requirements beginning on 1 January 2013 through January 1, 2020.” (MEPC.202 (62))

During our previous discussions of this issue including the contents of a USCG Frequently Asked Questions Document, we noted to the USCG that there was no mention about what documentation/recordkeeping would be required for vessels claiming this exemption once this compliance point is integrated into the USCG port state control inspection program.  We further noted to USCG that the necessary information required for a port state control inspector to assess the validity of a claim (build date and propulsion type) is readily available on existing vessel documentation and certificates and suggested that no additional documentation should be necessary.  

We have just received confirmation from USCG that our conclusions noted below are correct and should be noted by vessels to which this exemption applies.  The conclusions are as follows:  (1) no additional documentation is required to claim the exemption since the build date and propulsion type is already on existing certificates and documentation and (2) no additional recordkeeping is required relative to entry in or exit from the ECA since there are no requirements for vessels claiming the exemption to switch to the low sulfur fuel.  Although noted in an earlier update, the USCG FAQ document as well as other supporting documents are available for download on the USCG Homeport website at: https://homeport.uscg.mil/mycg/portal/ep/contentView.do?channelId=-18346&contentId=159304&programId=132092&programPage=%2Fep%2Fprogram%2Feditorial.jsp&pageTypeId=13489&contentType=EDITORIAL&BV_SessionID=@@@@0796178689.1354819223@@@@&BV_EngineID=ccccadfihleegigcfngcfkmdfhfdfgm.0



