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LEGISLATIVE OUTLOOK POST 2012 PRESIDENTIAL ELECTION

President Obama was elected to a second term in early November which will extend to January 2017.  The US Congress, while going through some changes, including the Democratic Party increasing its numbers in both the Senate and House, remains split with the Senate still being controlled by Democrats and the House still controlled by Republicans.  While many are optimistic that the spirit of compromise will prevail on many important issues, the fact remains that the gridlock which has occurred the past two years, will likely continue over the next two years at least, until the mid-term elections occurring in 2014.  From a control perspective, it is likely that both parties will take solid aim at increasing their respective numbers in both houses of Congress in 2014.  Perhaps more importantly is what this election will mean for the maritime industry.  First, Congress will be very preoccupied with critical issues which overwhelm maritime specific issues in perceived degrees of important.  These critical issues include the economy in general, the federal deficit and budget negotiations, health care and unemployment.  While we are optimistic that some maritime issues (e.g. vessel discharge legislation) may be addressed in the lame duck session before the current Congress adjourns, movement of pending legislation remains in the hands of House and Senate majority leaders which have rarely in the past several years agreed on issues of importance, or at least, legislation to address these important issues.

CBP ENFORCEMENT POLICY

Over the past year after significant changes in CBP personnel occurred in the offices dealing with maritime issues (customs and immigration), CSA has sensed a gradual erosion of industry’s ability to interface regularly with CBP Headquarters personnel on issues where inconsistent practices/requirements have been encountered across different field offices.  While persistence generally pays off, CSA is working to reinvigorate the proactive interactions we had with CBPHQ in the past where specific situations could be discussed between industry and CBP with an aim to resolution in a manner which promoted consistency across the CBP field offices.  On a related issue, we have recently learned of an apparent “hardening” in CBP approaches to documents which are required to be filed prior to arrival in US ports.  Specifically, we have learned that even spelling errors on the crew list portion of the Electronic Advanced Notice of Arrival (E-ANOA) which were considered minor in past incidents, may be met with the imposition of administrative fines and/or delays in granting entry to a vessel.  Supported by recent findings by our colleagues at Intertanko, we strongly urge owners to advise Masters that a close review of E-ANOA submissions be made prior to submission to avoid any such delays or fines.

IMPLEMENTATION OF THE NORTH AMERICAN EMISSIONS CONTROL AREA BY CANADA

With many thanks to our colleague, Caroline Gravel at the Shipping Federation of Canada, we have been advised that there is still no official date for the ECA implementation in Canada, but it is expected to be in place by mid-December rather than the previously projected end of November 2012. 

POTENTIAL DELAY IN ISSUANCE OF THE SECOND VESSEL GENERAL PERMIT (VGP 2.0)

The Shipping Industry Coalition has learned that the US EPA has cleared the final version of the second VGP but also learned that the Office of Management and Budget (OMB) which is required by law to clear final regulatory initiatives, has delayed its acceptance of the VGP for final review and clearance.   In a letter submitted to OMB by the Coalition with drafting appreciation to the World Shipping Council, the Coalition is urging OMB review at the earliest possible date to provide sufficient lead time to industry to review, evaluate and implement the new requirements which will enter into force in December 2013.  Specifically the Coalition noted in our comments that “the new VGP is expected to contain substantial new requirements for the management of vessel discharges and it is unclear precisely what those requirements will be”.   It was further stated that “numerous parties filed comments addressing substantial technical and policy issues in the draft VGP and at this time none of the stakeholders that filed those substantive comments knows how EPA has resolved the issues raised.  Until the final VGP is released, affected members of the regulated industry cannot take the steps necessary to comply with the terms of the new permit, because the final terms of the permit remain unknown.”  The Coalition also noted that based on the draft VGP, it is expected that new requirements will be included in the final VGP including testing/installation of ballast water treatment technologies on new and existing vessels, as well as more stringent gray water requirements, new requirements for the treatment of exhaust gas scrubber effluent and use of environmentally acceptable lubricants. Final release and publication of the VGP is critical to enable industry sufficient advance notice of these new requirements so that appropriate measures can be taken prior to the December 2013 implementation date.

INTERIM REPORT OF PORT ACCESS ROUTE STUDY:  THE ATLANTIC COAST FROM MAINE TO FLORIDA
Federal Register, September 11, 2012 (Pg. 55781-55783)

As indicated in last month’s update, the US Coast Guard has formally released its Interim Report of its Port Access Route Study for the Atlantic Coast and has requested public comment on this document by October 11, 2012.    CSA has timely filed the comments below on this important issue.

[BEGIN QUOTE]  We are very pleased and most supportive of the role the USCG has taken in the area of marine spatial and coastal planning.  It is critical to maintain the safe and efficient navigation of all types of commercials vessels traversing waters off the Atlantic coast both for crew/vessel safety and environmental protection.  We believe a finalized Port Access Route Study (PARS) can make a significant contribution to maintaining safety of navigation and environmental protection within the context of planning activities currently underway for federal leasing decisions on offshore wind farm constructions.  

We also appreciate the need for close coordination between the USCG and the Bureau of Ocean Energy Management (BOEM) during this process to be certain the planning activities for offshore wind farms do not overtake the necessary risk assessments for proposed lease areas as represented by the “yellow” areas noted in the Interim PARS report.  We believe with careful coordination and risk assessment, the goals of safety of vessel navigation and environmental protection can co-exist with wind farm development off the Atlantic Coast.  Unlike some comments to the docket, we do not believe the ongoing PARS study can be integrated with the leasing process until such time as risk assessments are complete on the “yellow” areas noted in the report.  It is impossible to justify leasing decisions in specific lease areas before these risk assessments are finalized.  

CSA wishes to offer a few specific comments on the interim report as follows:

1. While we support the President’s alternative energy policy in general, the politics associated with green energy development should never overtake the critical needs of safe navigation of vessels and environmental protection so important to the vessels which play such a critical role in the national economy as evidenced by the tremendous percentage of imports and exports which are transported by sea.  While smart coordination of potential users of coastal waters can be managed in a manner most likely permitting all critical activities with some accommodation by all users, they can and should never be managed toward the exclusion of any user.  Assuming we can “push” coastal traffic further offshore to accommodate wind farm development ignores the reality of coastal shipping and the often recognized need for smaller and/or light draft vessels as well as tug/barge units to utilize these near coastal areas.  In addition, other adverse environmental impacts associated with lengthening of existing routes e.g. air emissions must be considered when determining the net environmental benefit/detriment of a given decision for coastal uses.

1. Having reviewed the comments already submitted to the docket, we urge the USCG to take advantage of the vast “local” knowledge of the many professional mariners including vessel Masters and pilots that have submitted comments to the docket on specific aspects of existing traffic separation schemes inbound/outbound from Atlantic ports/waterbodies used by large commercial vessels as well as normalized coastal routes running generally north/south along the coast and widely utilized by tug/barge units and other light draft vessels.  With regard to the latter, a solution which moves this near coastal traffic further offshore would likely create new safety of navigation, crew safety and environmental protection issues associated with the heavier weather and seas encountered further offshore and should be avoided to the maximum extent possible.

1. We fully concur with the 7 specific recommendations contained in the interim report at page 20.

1. Relative to modeling and analysis necessary to fully evaluate the impacts of wind energy areas on other coastal users, including commercial shipping, we strongly believe that these actions need to be completed before lease siting and planning activities occur.  As noted in the interim report, the sooner this modeling and analysis is completed, the sooner developers and investors will have the necessary certainty to project the feasibility of proposed projects.

1. Based upon input we have received relative to the early lack of coordination of governmental entities involved in coastal use decisions in general and wind farm lease siting in particular, we believe the USCG has the resources, knowledge and capabilities necessary to best coordinate these activities across the federal agencies, the shipping and wind energy industry, potentially impacted ports and state governments and we strongly support the current leadership role USCG has taken on this issue.

1. We also urge the USCG to consider the geopolitical and operational ramifications of fixed routing measures offshore whether in the form of a TSS, area to be avoided, recommended routes or other routing measures.  While these methodologies are well accepted in inshore and near coastal waters, their use further offshore is not as well established and would likely be met with some trepidation by our partners in international trade and the IMO.

1. The interim report notes future action in two areas.  First, it is recognized in recommendation 1 that much additional modeling and analysis needs to be completed before any informed decisions can be made relative to proposed “yellow” lease areas.  Second, the report notes that (assumedly in the interim), USCG will contract the services of a GIS analyst “to support efforts to better characterize vessel traffic and further explore creating initial proposals for routing measures independent of the Phase 3 modeling and analysis”.  While we certainly support the need for additional characterization of vessel traffic off the Atlantic coast, we do not agree that this work should or can be done “independent of the Phase 3 modeling and analysis” to support future proposals for routing measures.  Rather we would suggest that this work must necessarily be done “in concert” with the Phase 3 modeling and analysis to assure all relevant information is taken into account before any final decisions are taken for either placement of wind farms or new or revised routing measures in any of the impacted areas.  [END QUOTE]

