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NOTE TO THE READER:  References to the Federal Register may be found at http://www.gpo.gov/fdsys/browse/collection.action?collectionCode=FR. Please note new address and format for Federal Register retrieval due to upgrade in US government website.

References to legislation may be found at http://thomas.loc.gov/ by entering the bill number (HR 802, S 2841) in the “search bill text” block found at the center of the page.

IMPLEMENTATION OF THE NORTH AMERICAN EMISSIONS CONTROL AREA (FAQ DOCUMENT)

The US Coast Guard Office of Commercial Vessel Compliance has issued its Frequently Asked Questions (FAQ) document relating to provisions for the implementation of the North American Emissions Control Area.  As the reader is aware, the 1% sulfur fuel provisions associated with this ECA went into effect on 1 August 2012.  This document was prepared jointly by the USCG and EPA which represents a consolidation of responses to questions received by these agencies from the regulated community.  It is also worth noting that a number of still to be answered questions are contained at the end of this document.  When responses are agreed by USCG/EPA, this FAQ document will be revised and reissued.  The current FAQ document is available for download at : https://homeport.uscg.mil/cgi-bin/st/portal/uscg_docs/MyCG/Editorial/20120905/USCG%20ECA%20FAQs%20Rev%208-30-2012.pdf?id=cc1ac8b2472978de510c81c80c594154feafee03&user_id=2a47d4dbfd24ce2da39438e736cab2d6  The USCG has indicated that they will update the FAQ on a monthly basis (or sooner) with the new publication date located at the top of the first page of the document.  Questions may be submitted directly to the USCG at ECA-USflag@uscg.mil or ECA-foreignflag@uscg.mil.  Please include the following text on the subject line of your email “Question regarding the North American ECA”.

VESSEL DISCHARGE/BALLAST WATER LEGISLATION

With the upcoming election in the United States, the US Congress has recessed and will not return to Washington DC until after the early November 2012 elections.  However, some glimmer of hope was provided prior to recess when procedural actions were taken to send the Coast Guard Authorization Bills (House and Senate versions) to Conference Committee.  Please recall that the House version includes the Vessel Discharge Bill provisions in its Title VII and it is expected that some action will occur in the Senate to get at least one of the Senate bills introduced addressing vessel discharges attached to the Senate Authorization bill so that vessel discharges can be included in the deliberations of the conference committee.  While after 15 years of working towards getting legislation enacted which would address the existing concerns surrounding multiple regulatory programs addressing vessel discharges (USCG final rule on ballast water performance standards and the EPA Vessel General Permit including the state 401 certifications) prevents this writer from unbridled optimism, it is worth noting that this is as close as we have come to enacting reasonable legislation.  The Shipping Industry Coalition will continue to work with both the Senate and House on their return to Washington DC and staff from both bodies during the recess, to urge final action on these pieces of legislation so as to enable enactment prior to the end of this Congress in January.

CALIFORNIA STATE LANDS COMMISSION 2012 REPORT OF BWT EFFICACY
 (DRAFT REPORT OF STAFF TO CSLC COMMISSIONERS AT THEIR MEETING HELD 8/14/2012)

This draft report is the most recent in the continuing annual report production saga required of CSLC by California law.   As most are aware from our repeated annual analyses of similar reports, this legislatively mandated report is required to assess the state of ballast water treatment technologies and the ability of these technologies to treat ballast water to the significantly more (than the IMO/US federal) stringent California performance standards.  As time progresses toward the January 1, 2014 implementation date for existing vessels with ballast water capacity of 1500-5000 metric tons, the contents of these annual reports become increasingly more important particularly since they contain, in our opinion, significant inaccuracies and conclusions based on data obtained via factually and scientifically questionable methods.

The current report indicates that “currently available methods for shipboard compliance evaluation can demonstrate that ballast water does not exceed California’s discharge performance standards under shipboard conditions, except for the standards involving organisms within the 10-50 micron size range, and viruses and virus-like particles,” noting that the current testing methodology can only test to the sensitivity of the IMO standard (and not to the necessary sensitivity required to measure to the more stringent California standard).  The report then amazingly goes on to state that “this situation should not be confused with the ability or inability of a system to treat ballast water to California’s standards.”  Further the report finds that the conclusion that “treatment systems can meet California standards is based on the data showing that the ballast water measured after treatment does not show exceedance of those standards”.

The report goes on to note that “thirteen ballast water treatment systems showed the potential to treat ballast water to the California standards”, “six systems showed this potential at least 50% of the time in land-based or shipboard tests, and “three systems showed this potential in 100% of shipboard tests”.

There are obviously several serious flaws in these statements and the conclusions implied.   First, if there are no scientifically valid test protocols in place to measure to the more stringent California standards, any test results which lead to these statements and conclusions must be suspect and should not be used to support generalized conclusions as they are here.  It should be noted that CSLC has in fact proposed a compliance testing protocol in early 2012 to which a broad based industry coalition provided comment focusing on the lack of scientific justification and acceptability for these proposed test protocols.

Second, even if there were scientifically accepted test protocols to test to the more stringent California standards, the ability to comply less than 100% of the time is essentially the inability to comply with laws and regulations which require compliance each and every ballast water discharge.  It is of no positive consequence to legally liable parties in an enforcement proceeding that their discharge complied with the legal requirements for some or most of the time. 

On one positive note, the report recommends that ballast water performance standards not be enforced beyond IMO standards for all but the E Coli and Intestinal Enterococci standards for two years while staff evaluates the compliance of vessels that have installed treatment systems, although the ability of CSLC to relax a statutorily based performance standard and implementation schedule is questionable at best.

A copy of the draft report is available at:  http://archives.slc.ca.gov/Meeting_Pages/2019-2010/2012_Mtgs.html. Go to the section for the August 14, 2012 meeting and click on “minute index/staff reports”.  When you are taken to this page, scroll down to the hot link at agenda item “105”.  When you open this hot link, you will have all the documents related to this agenda item including the draft report which begins at page 5.  Once the report is approved by CSLC (which is unlikely without significant changes), it will be posted on the CSLC website at http://www.slc.ca.gov/Spec_Pub/MFD/Ballast_Water/Ballast_Water_Default.html
under the reports and presentations section/hot link.

CSA will continue to work with colleague trade associations including the Pacific Merchant Shipping Association (PMSA) to advocate for a legally acceptable resolution of this ongoing problem.  Of note, contacts have been made directly with the CSLC commissioners as a result of our inability to convince CSLC staff of the operational realities of this situation and the inaccuracies contained in their draft report.

INTERIM REPORT OF PORT ACCESS ROUTE STUDY (PARS):  THE ATLANTIC COAST FROM MAINE TO FLORIDA
Federal Register, September 11, 2012 (Pg. 55781-55783)

The US Coast Guard has formally released its Interim Report of its Port Access Route Study for the Atlantic Coast and has requested public comment on this document by October 11, 2012.  CSA met with the USCG Commandant and senior level officials at the Dept. of Interior (DOI) over 6 months ago when the “Smart from the Start” renewable energy initiative kicked off with the designation of numerous tracts off the Atlantic Coast to move planning for wind powered energy development in these areas.  To no one’s surprise, most of these tracts lay a short distance off the coast and generally are located near major metropolitan areas which not surprisingly also have major port areas e.g. VA, MD, DE, NJ, NY, MA.  What was a surprise was the apparent lack of awareness by DOI that traffic separation schemes, vessel traffic systems and general coastwise routes and routes in/out bound to these major port areas were present in/near many of these tracts and being used by a high density of vessels of all types and sizes.  Regrettably at the local level where much of the detail giving way to these DOI decisions was being provided to DOI, there was little effective input by the USCG or industry in making DOI aware of activities in these already much used waters.

The USCG decided that PARS study for the entire Atlantic Coast of the US should be conducted to be sure that current uses, navigational safety and other considerations would be considered in any final decisions by DOI to grant tracts to potential alternative energy developers as well as any suggestions or proposals to suggest alteration of current TSSs and VTSs or add new routing measures in/around the impacted areas.  The geographic scope of this PARS is unprecedented and presents challenges to all involved in its preparation including industry stakeholders which will be looked to for substantive comments.

A working group was established in May 2011 and given three objectives: (1) determine whether the CG should initiate actions to modify or create safety fairways, TSSs or other routing measures; (2) provide data, tools and/or methodologies to assist in future determinations of waterways suitability for proposed projects; and (3) develop, in the near term, AIS products and provide other support as necessary to assist CG Districts with all emerging coastal and offshore energy products.

The overarching theme during the preparation of this report was to reconcile the paramount right of navigation within designated port access routes with other reasonable waterway uses including leasing of OCS blocks for the construction and operation of offshore renewable energy facilities (wind mills!).

The report notes a number of challenges in progressing this work not the least of which was the lack of CG resources to analyze the huge amount of AIS data for this area as well as lack of funding to perform the necessary modeling and analysis to reliably predict changes in traffic patterns and resulting changes in navigational safety risk resulting from these changes given various offshore siting decisions.  Due to this lack of resources and funding, the USCG has concluded recommending even preliminary routing measures is “not appropriate” at this time.

On a positive note, the working group did develop a red/yellow/green designation scheme for specific tracts where red tracts are not suitable, green tracts are suitable and yellow tracts may be suitable for initial siting of offshore energy development projects, pending additional data/information collection and completion of the necessary modeling and analysis of this data.

The USCG is now working with DOI’s Bureau of Ocean Energy Management (BOEM) to develop a project (and funding) to perform this modeling and analysis which is scheduled to begin in late summer 2012.  In the meantime, USCG has contracted with a Geographic Information System analyst to support the efforts of this next project and support efforts to better characterize vessel traffic and identify potential proposals for routing measures.

A copy of the full interim report can be downloaded at:  
http://www.uscg.mil/lantarea/acpars/docs/ACPARS_Interim_Report-Final_09AUG.pdf

NOAA WHALE SIGHTING AND AREA MANAGEMENT NOTIFICATION LISTSERVE

With the ever increasing spotlight placed on the issue of ship strikes of marine living resources, the US National Oceanic and Atmospheric Administration (NOAA) has announced a new service allowing vessels with email facilities to receive email updates on the presence of whales in and around shipping lanes, and whale conservation and management issues off the California coast.  You may subscribe to this service at http://www.rain.org/mailman/listinfo/noaa-whale-advisory-l, scroll down to the section “Subscribing to NOAA Whale Advisory 1”, enter your email address and select a password.  NOAA will review your application and respond with an approval/disapproval via email.  Please note that additional information for this area is available at http://sanctuaries.noaa.gov/protect/shipstrike/welcome.html.  Email sign up for automatic notifications of Dynamic Management Areas on the East Coast of the United States is available at http://www.nero.noaa.gov/shipstrike/.  Additional information on the US East Coast program including information on Seasonal Management Areas is available at http://www.nmfs.noaa.gov/pr/shipstrike/.

JOINT COMMUNICATION TO INDUSTRY BY US DEPARTMENT OF AGRICULTURE AND CANADIAN FOOD INSPECTION AGENCY ON ASIAN GYPSY MOTH PREVENTATIVE MEASURES

The USDA and CFIA recently released an advisory to the maritime industry concerning recent interceptions of a large number of commercial marine vessels with live Asian gypsy moth (AGM) egg masses on the superstructures of ships and in/on cargoes.  As a result of the recent increase in the frequency of these interceptions, the advisory provides general information as well as specific requirements for vessels inbound to US and Canadian ports from China, Korea, Japan and Far Eastern Russia.  Relevant portions of this advisory are reproduced below with particular attention suggested to the required actions section near the end of this text (our emphasis added):

[BEGIN QUOTE]  We are receiving information that this year high numbers of AGM adults are flying in some port areas at time of pre-departure inspections. Inspection certificates indicate large numbers of egg masses have been removed and crews report removing hundreds of egg masses post certification. In some cases, certification is issued many days prior to ship departure allowing for re- infestation.

These events pose high risks for spreading this pest in North American and require that infested vessels be ordered into international waters for cleaning or to be rerouted to ports outside the United States and Canada. In all cases, delays in cargo loading or discharging activities and in routine clearance have been significant and result in the loss of revenue to the shipping line and associated parties.  The vessels are unable to conduct cargo operations, miss cargo charters, and experience significant schedule delays.

Many of these vessels that have required pre-departure certification from Japan, Korea, or China that document the removal and destruction of all AGM egg masses and other life stages prior to port arrival in the United States and Canada are still arriving with live egg masses. In cases of heavy infestation for 2012, certification is not proving adequate. Vessels moving goods to the United States and Canada that are subjected to high infestation should consider additional methods to preclude egg masses. Effective vessel self-inspections may be an option to ensure that no egg masses remain on board the vessel prior to arrival in the U.S. and Canada. The economic impact of inadequate preparation is very high.

High-risk moth flight occurs especially during night operations for cargo loading and unloading. Bright lights attract the female gypsy moths to the vessels. The periods of risk for Asian gypsy moth flight and infestation range from May 25 to August 10 in southern Japan and July 1 to September 30 in northern Japan and Far East Russia. The period of risk for northern China and Korea is June 1 until September 30.

The shipping industry has improved markedly with increased awareness of necessary quarantine compliance for AGM. This has been vital to maintaining shipping schedules. Both countries are committed to working with industry to support measures that will reduce AGM risk at origin. U.S. and Canadian officials seek increased collaboration with shipping lines, agents, and associations in order to try to minimize these events with support of port monitoring and vessel pre-inspection techniques.

The following measures are required:

Asian gypsy moth interception season on commercial vessels at U.S. and Canadian ports concerns ships which have called on ports in CHINA; KOREA; JAPAN, & Far East RUSSIA ANYTIME during period of MAY through SEPTEMBER.

ACTIONS:

1. Vessels must obtain pre-departure certification and forward a copy of the CERTIFICATION that the vessel is free of Asian Gypsy Moth life stages to their U.S or Canadian agents. The inspections should be performed as close to departure time from the regulated port as possible.

2. Shipping lines to perform intensive vessel self-inspections to look for, remove (scrape off), and properly destroy all egg masses and other life stages of AGM prior to entering U.S. and Canadian ports to avoid facing inspection delays, re-routing and other potential impacts associated with mitigating the risk on entry to North America.

	All vessels should, five days prior to the vessel's arrival at its first US 	or Canadian port, perform their own comprehensive self-inspection 	according to the GYPSY MOTH INSPECTION POCKET GUIDE and 	confirm to the agents whether their vessel is free of any infestation. 	
3. At least two days prior to the vessel’s arrival to please forward to agent a copy of the vessel's voyage memo in order agents may provide to the local U.S. and Canadian inspectors an opportunity to review the vessel's history of ports and dates.

It is the responsibility of the shipping lines to meet all requirements for entry to the US and Canada for freedom from AGM and other pest concerns. This is turning into a season where AGM populations in Northeast Asia are considered to be high. We strongly urge maritime interests to take all possible precautions.  [END QUOTE]



