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NOTE TO THE READER:  References to the Federal Register may be found at http://www.gpo.gov/fdsys/browse/collection.action?collectionCode=FR. Please note new address and format for Federal Register retrieval due to upgrade in US government website.

References to legislation may be found at http://thomas.loc.gov/ by entering the bill number (HR 802, S 2841) in the “search bill text” block found at the center of the page.

OBTAINING AN ALTERNATE MANAGEMENT SYSTEM DETERMINATION FOR A FOREIGN TYPE-APPROVED BALLAST WATER MANAGEMENT SYSTEM
(Available on USCG Environmental Standards Website at http://www.uscg.mil/hq/cg5/cg522/cg5224/bwm.asp)

Noting the statement by the USCG in the preamble to the final ballast water management performance standards rulemaking that no US type approvals would likely be granted before 2015 while also noting the implementation schedule for ballast water treatment systems contains dates prior to 2015, the USCG has issued the above referenced policy letter which outlines procedures which may be used to obtain an “alternate management system” (AMS)  determination for ballast water treatments systems which have already received a G-8 type approval from another country.  This is a critical “patch” in the implementation schedule due to the misalignment of dates noted above and will provide a five year window, assuming AMS approval for BTW systems to obtain the requisite US type approval.  There are a few key points made in the policy letter beyond the explicit procedure outlined to seek and obtain the AMS designation.

First, the US has voiced the position that no G-8 type approvals by other nations will be automatically recognized by the US without additional review and (likely) testing.

Second, the USCG notes that use of a BWT system approved under the existing IMO G-8 guidelines should be at least as effective as conducting ballast water exchange (BWE) and in fact should “markedly decrease the risks of vessel-mediated introductions” when compared to BWE.

Third, the USCG expects that the BWT system manufacturer (and not individual vessel owners) will pursue the AMS approval designation for their particular system; however it does not preclude a vessel owner and manufacturer to pursue this process particularly when vessel owners may have already invested substantially in particular BWT systems.

Fourth, as noted above, use of an AMS approved system by a vessel will be allowed for up to 5 years after a particular vessel is required to comply with the BW treatment standards contained in the final rule.

Fifth, note that any applicant for AMS approval must also submit a USCG type approval application per CFR 162.060-12.  This actually makes a lot of sense assuming that once an applicant meets the hurdles of AMS approval, gaining a US type approval would likely only require some additional testing and documentation (versus conducting all the current G-8 tests again).

Sixth, the applicant must complete the alternate management system review checklist attached to the policy letter which is essentially an outline of the current G-8 guidelines and which should be readily available to any system manufacturer that is either in the process of or has already obtained type approval from another country. 

Vessel owners considering particular BWT systems should consult with manufacturers of these systems to determine their status relative to non-USA type approval under the G-8 guidelines and their intentions to submit an AMS approval application to the USCG per the requirements of this policy letter.  While current suspicions about the robustness of the current G-8 guidelines continue to be discussed both within the US and at IMO, it is expected that eventually the IMO guidelines would be amended in sufficient degree to enable mutual recognition of type certifications regardless of country of issue.  Until such time, manufacturers are urged to pursue this AMS designation as soon as possible.

US EPA GUIDANCE ON IMPLEMENTATION OF FUEL AVAILABILITY PROVISIONS FOR NORTH AMERICAN ECA

The U.S. Environmental Protection Agency released interim guidance for ship owners and operators clarifying how the U.S. government will implement fuel availability provisions when ships are unable to obtain fuel that meets standards protecting against sulfur pollution along the coast. The International Maritime Organization (IMO) has officially designated waters off of the coast of North America, known as the North American Emission Control Area (North American ECA), as areas where stringent international pollution standards apply for ships, including fuel sulfur limits. The guidance provides background information on the North American ECA fuel sulfur standards, explains how owners and operators of vessels can establish compliance with these requirements, and describes how an owner or operator of a vessel who cannot obtain compliant fuel oil can make a fuel oil non-availability claim as is permitted under MARPOL Annex VI. 

The United States implemented Annex VI in 2008 when Congress amended the Act to Prevent Pollution from Ships (APPS).  Annex VI requires ships operating in designated geographical areas, the ECAs, to meet the most advanced standards for fuel sulfur and other pollutants. The North American ECA will come into force on August 1, 2012. At that time, the maximum sulfur content of fuel oil used by ships in the ECA will be limited to 1.00 percent m/m (10,000 ppm). This standard will change on January 1, 2015, to 0.10 percent m/m (1,000 ppm).  The interim guidance is available at: http://www.epa.gov/compliance/civil/caa/caaenfprog.html 

DEFERRAL OF 100% CONTAINER SCANNING REQUIREMENTS AS CONTAINED IN THE US SAFE PORT ACT FOR ADDITIONAL TWO YEARS

In a letter sent from DHS Secretary Janet Napolitano to Rep. Peter King, Chairman of the House Committee on Homeland Security, the 1 July 2012 deadline for 100% container screening has been extended for an additional two years to 1 July 2014.  Citing a number of technology based challenges as well as the existing multi-layer national cargo security screening program, DHS has determined that 100% screening is not possible at this point in time but commits to continued review of this issue with regular reports to Congress as to the status of technology and infrastructure development and the future capabilities to implement these provisions which were mandated in the Safe Port Act of 2006.

USCG FREQUENTLY ASKED QUESTIONS (FAQ) ON BALLAST WATER TREATMENT STANDARDS FINAL RULE

As noted in our previous update, CSA has field a number of interpretive questions on implementation issues related to the USCG ballast water treatment final rule.  We have forwarded these questions along to USCG Headquarters and they have agreed to issue a FAQ document that addresses these questions from a compliance perspective.  As of this writing, the FAQ document has still not been published on the website.  According to the USCG, the FAQ document is expected to be published shortly at http://www.uscg.mil/hq/cg5/cg522/cg5224/bwm.asp.  CSA will monitor this website and be pleased to forward the FAQ document as soon as it is made available.

STATUS VESSEL DISCHARGE LEGISLATION IN THE US CONGRESS

Sen. Begich (Alaska) has introduced S 3332 entitled the “Vessel Incidental Discharge Act” which includes vessel discharge provisions similar to legislation which passed the US House of Representatives as Title VII of the Coast Guard Authorization Act and has been referred to the Senate Commerce Committee but has not seen any action to date.  While S 3332 is similar to the House provisions in scope and application, it does include a significant difference from the House bill, namely a “carve out” for state programs which exist at the time of enactment e.g. California, New York.  While this is troublesome, provisions have been included in the bill that would require states with existing programs to prove to the satisfaction of the USCG and EPA that ballast water treatment systems are available which can achieve these more stringent performance standards and that a scientifically valid test protocol exists to measure performance to these more stringent standards.  While the industry coalition would prefer these provisions be removed from the text, the general view is that states would not be able to meet these two requirements since on test protocols current exist to measure to these standards and thus no systems can be identified that meet these standards.  In the event states cannot meet their burden of proof, they will, by default, be subject to the federal program which adopts the IMO standard.  We are still hopeful that these bills will go to conference committee for resolution of the differences and result in enactment of a federal vessel discharge statute which would effectively ensure on national standard for ballast water treatment as well as other vessel discharges currently covered by the vessel general permit. 

