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References to legislation may be found at http://thomas.loc.gov/ by entering the bill number (HR 802, S 2841) in the “search bill text” block found at the center of the page.
USCG FREQUENTLY ASKED QUESTIONS (FAQ) ON BALLAST WATER TREATMENT STANDARDS FINAL RULE

CSA has field a number of interpretive questions on implementation issues related to the USCG ballast water treatment final rule.  We have forwarded these questions along to USCG Headquarters and they have agreed to issue a FAQ document that addresses these questions from a compliance perspective.  A number of questions relate to whether certain existing operational procedures and practices found in existing vessel documentation can be incorporated by reference into the ballast water management plan (versus having to duplicate these existing documents in their entirety into the ballast water management plan).  Recently the USCG responded to this general question as relates to biofouling management practices and has agreed that keeping a separate biofouling management plan on board and referencing this document in the ballast water management plan would comply with the requirements in the USCG final rule at 33 CFR 151.2050(g)(3) which requires biofouling practices to be “included” in the ballast water management plan, noting that allowing this compliance methodology would allow a vessel the flexibility to update its biofouling management plan on an as needed basis.  This is particularly important taking into account that the State of California is in the process of finalizing its biofouling management regulations.
The FAQ document is expected to be published shortly on the USCG website at http://www.uscg.mil/hq/cg5/cg522/cg5224/bwm.asp.  CSA will monitor this website and be pleased to forward the FAQ document as soon as it is made available.

CSA COMMENTS TO NEW YORK STATE ON PROPOSED STATE 401 CERTIFICATION TO THE EPA PROPOSED VESSEL GENERAL PERMIT (VGP)

As most are aware, the most challenging piece of the EPA Vessel General Permit program is the state 401 certifications which states may attach to their VGP certification prior to finalization of the VGP.  EPA has been working with the various states in an attempt to seek some consistency across the states with a number of discharge requirements.  A number of states have already commenced their 401 certification processes and CSA is monitoring a number of these initiatives.  In particular, the New York State draft certification was issued with comments requested in early June.  It is worth noting positively that NY has apparently come round to the industry advocated position that there are no technologies which can currently meet treatment standards more stringent than the IMO standards although the same cannot be said for California which continues to commit itself to significantly more stringent standards than IMO.  CSA submitted comments to the New York State docket and made certain points relative to the proposal which are summarized below.

[BEGIN QUOTE]  Our comments relate only to the provisions applicable to the commercial and large recreational vessel general permit.   Our members are committed to the safe and environmentally responsible operation of their vessels and are committed to working with international, national and state organizations to identify practical solutions to environmental issues associated with vessel operations while yet facilitating the free flow of trade to and from US ports made possible by the implementation of globally and nationally consistent requirements.  

It is our strong belief that every IMO Member State, the maritime industry, and most importantly, the marine environment and the public, will receive an invaluable benefit in the implementation of the Convention as agreed at IMO and by which ballast water discharges can be regulated in a globally consistent manner.  

Consistency across jurisdictions and clarity of environmental requirements are essential to maximize compliance with regulations focused on protection of the marine environment and maintain the efficiencies of the marine transportation system in the United States.

Maritime trade is an international business warranting international solutions to a myriad of challenges, including environmental issues.  Vessel discharges, including ballast water, respect no geographic boundaries and the challenges inherent in developing controls to reduce the potential impacts of these discharges,  particularly with regard to mobile sources which regularly move across or near international boundaries, are best addressed in an international context and through domestic implementing legislation and regulation consistent with international requirements.  Uniform global standards are critical to preserve the flexibility of the global maritime fleet to comply and operate in the most economically efficient manner possible and still achieve the necessary environmental goals, two concepts which are not mutually exclusive but rather are both components of successful marine operations.

CSA strongly supports the decision of NYDEC to adopt the ballast water treatment standards as contained in the proposed VGP and IMO ballast water convention. 
CSA has long supported the creation of a robust, nationally consistent standard that is practically achievable by technology available for purchase and installation aboard vessels.  We would expect that technology will continue to develop which will permit the establishment of standards more stringent than that contained in the proposed VGP over time. In the meantime, it is critical that we implement rational and achievable requirements that will accelerate the transition from deep ocean exchange to onboard treatment systems.

The current state of play in the ballast water treatment technology market is as follows.  First, in spite of certain statements made by some treatment technology vendors, there are no technologies that have been type certified by any nation that meet requirements more stringent than those contained in the proposed VGP.  Second, there are no scientifically valid test protocols to measure compliance beyond the standard in the proposed VGP.  Third, the USCG has clearly stated that no US issued type approvals are likely to occur before 2015 and in the interim, vessels with systems carrying type approvals from other nations, will be subject to increased scrutiny before they are deemed compliant with US requirements e.g. other national type approvals will not automatically be recognized by the US.

With the substantive and temporal uncertainties inherent in the three points made above, it is important that we “do the do-able” now and not delay the implementation of management measures until such time as technology can achieve the currently desired but impossible to achieve performance levels proposed by some.

CSA does not support the decision of NYDEC to require exchange and flushing, in addition to ballast water treatment, for voyages originating beyond the exclusive economic zone (EEZ) as it would be applied to vessels calling in New York ports other than those on the Great Lakes and above the George Washington Bridge (Upper Hudson River).

We appreciate the information provided in the fact sheet at page 10 relating to ongoing studies in Canada and at the GSI test facility which suggest from early results, that invasion risk is at least 10 times lower where exchange/flushing is used in conjunction with ballast water treatment.  However, we believe that this level of risk reduction suggested for ballast water discharges into fresh water ecosystems, if proven to be scientifically validated when these studies are finalized, can and should not be extrapolated to risk reduction levels for ballast water discharges into brackish and salt water ecosystems.  To the best of our knowledge, there is little scientific evidence that a significant risk reduction is achieved by mid-ocean exchange where ballast water will be discharged in a brackish or salt water environment.  Before implementing this dual management program (treatment plus exchange/flushing), CSA would recommend waiting for the final results of the ongoing studies before any requirements are put in place for any type of receiving waters, but most certainly those that are brackish or salt in composition.  In addition, unintended consequences may result from this dual requirement particularly for those treatment systems that require adequate in tank dwell time to meet the performance standards.

CSA cannot support the provisions addressing live organism monitoring requirements.

The provisions of paragraph 5 addressing live organism monitoring require annual sampling and analysis of ballast water discharges using either the (1) shipboard ETV protocol (2) the California shipboard sampling protocol or (3) a protocol consistent with the IMO G8/G9 protocols.  While we do not disagree that an acceptable compliance monitoring system is essential, none of the three protocols listed above represent an acceptable compliance monitoring system.  All three protocols listed represent extensive, time-consuming and expensive technology verification protocols that are to be used in the certification of systems to a given standard.  They do not represent an operational compliance monitoring system.  Much work is currently underway to develop such a compliance monitoring system and the environment and vessels subject to these provisions will benefit most from adoption of an appropriate compliance monitoring system once it is agreed and presumably included in the EPA final VGP and the USCG final rule.

CSA does not support the absolute prohibition of bilgewater discharges in New York State waters as a matter of policy but can support the decision from a practical operational perspective.
Whether it be oily water separation systems, ballast water treatment systems, or other discharge management systems, it must be recognized that these systems are subject to internationally established performance standards and do not come at minimal cost to vessel owners who are required to install them to meet international requirements.  In the extreme case, current estimates of costs associated with installation of ballast water management systems meeting the current performance standards in the proposed VGP and USCG final rule run in the millions of dollars.  While these financial commitments can be justified as acceptable management methods for vessel discharges, as a matter of policy, they cannot be justified where national, state or local jurisdictions simply prohibit the subject discharges which have been processed through an approved treatment system, rendering these expensive equipment installations useless in those jurisdictions.

However, from a practical perspective, a vast majority of our member companies have adopted internal management policies that prohibit the discharge of treated bilgewater within 3 nautical miles of the coast subject to certain exceptions which are adequately addressed in the current text found in paragraph 6 of the draft 401 certification.  [END QUOTE]
FINAL REPORT OF THE JOINT WORKING GROUP ON SHIP STRIKES AND NOISE FOR THE GULF OF THE FARALLONES AND CORDELL BANK MARINE SANCTUARIES
A special Joint Working Group (JWG) has presented its draft recommendations to the advisory councils for the Gulf of the Farallones and Cordell Bank national marine sanctuaries, on methods to reduce the incidence of whale injury or deaths through ship strikes, and impacts of vessel noise on marine mammals. The JWG consisted of sanctuary advisory council members, the shipping industry, the conservation community, and the scientific community.  The JWG was also advised by technical experts from government agencies (USCG, NOAA).  The recommendations, if adopted by the sanctuary advisory councils, will be referred to the Sanctuary Superintendents for review and consideration for future implementation by sanctuary management. 

The recommendations regarding ship strike were as follows:

· NOAA’s national marine sanctuaries should work with the U.S. Coast Guard to modify shipping lanes to avoid areas of whale concentration, including extending the proposed western vessel approach lane by at least 3 nautical miles beyond the edge of the continental shelf, where whale density is often greatest.  A proposal making this adjustment to the current TSS has been submitted to the IMO Navigation Sub-Committee for discussions at its July 2012 meeting.

· The sanctuaries, NOAA Fisheries, and other partners should create Dynamic Management Areas (DMAs) at the entrance to San Francisco Bay, to be activated only in a designated area with high whale concentrations, and for a period of weeks and providing an incentive to avoid areas with high concentrations. The preferable response should be for vessels to choose alternate lanes with fewer or no whale concentrations and active DMAs, or to slow vessels down inside the DMA.  Speed restrictions would be recommended (voluntary) measures for two years at which time voluntary compliance with the recommendations e.g. slowdown in the DMA or shift to other non-speed restricted lanes, would be assessed.  If voluntary compliance is deemed insufficient, NOAA would propose a rule which would make these management measures mandatory.

· The sanctuaries and NOAA Fisheries, working with other partners, should implement a real-time whale sighting and monitoring network in which commercial ships could provide data on whale occurrence and help with the designation of the time and location of DMAs.  The success of the voluntary program is directly related to vessel participation in this opportunistic sighting program as well as with vessels’ willingness to either alter speed to 10 knots in a whale sensitive lane or shift to a non-speed restricted lane.  Industry representatives are currently working on programs which would provide necessary training to bridge crews on whale observation and reporting systems as well as with regard to systems which could be used to communicate whale location information to vessels in/around the approaches to San Francisco.

A further threat to whale survival is exposure to chronic, low-level underwater ship’s engine and propeller noise. This can impact the ability of whales to communicate with each other, navigate and forage. The working group recommended collaborating with West Coast port authorities, and other agencies on activities that would affect vessel traffic or vessel noise within sanctuary boundaries, and to establish port-based incentives for reducing shipping noise, and establish passive acoustic monitoring for whales and better understand noise impacts on them.

The working group grew out of incidents in summer and early fall 2010, in which several endangered whales were killed by ship strikes in Gulf of the Farallones National Marine Sanctuary. The sanctuary quickly coordinated efforts with the U.S. Coast Guard, the shipping industry, and other groups to raise an alert that whales were feeding in the shipping lanes leading through the Golden Gate. The species involved were endangered: blue, humpback and fin whales, which target these food-rich waters each summer and fall. 

In late 2010 the Farallones and Cordell Bank advisory councils formed the joint working group to assess these impacts from vessel traffic.  With six thousand large oceangoing vessel transits through the Golden Gate each year, shipping activity can affect a range of sanctuary wildlife. The joint working group developed a collaborative, formal process to investigate and analyze these issues, and developed a comprehensive report for the advisory councils.

The sanctuaries will consult with other federal agencies on activities that would affect vessel traffic or vessel noise within sanctuary boundaries. This authority derives from the National Marine Sanctuaries Act § 304(d), under which sanctuaries are entitled to consult over federal agency actions, including licensing or approving private activity, that are likely to injure a sanctuary resource.

Designated in 1981, Gulf of the Farallones National Marine Sanctuary encompasses nearly 1,300 square miles of ocean and coastal waters beyond San Francisco's Golden Gate. The sanctuary supports the largest seabird breeding colony in the contiguous United States, and other apex predator species such as whales and white sharks. Cordell Bank National Marine Sanctuary off Point Reyes covers 529 square miles and was designated in 1989; this productive ecosystem sustains abundant fish, invertebrates, migratory seabirds, and whales. Both sanctuaries protect many endangered species and support healthy fisheries. 

A copy of the full Joint Working Group’s report may be downloaded at the Gulf of the Farallones website noted below.

For More Information on the Web:

Gulf of the Farallones National Marine Sanctuary: http://farallones.noaa.gov
Cordell Bank National Marine sanctuary: http://cordellbank.noaa.gov
NOAA Office of National Marine Sanctuaries: http://sanctuaries.noaa.gov
It is an understatement to say this was an easy process.  The final report was the result of long negotiations among the various members of the JWG to arrive at a set of recommendations which would be agreeable to all.  The maritime industry was represented at the table by John Berge (PMSA), Capt. Bill Mahoney (APL) and Kathy Metcalf (Chamber of Shipping of America).  While the various constituencies represented in the JWG started at very diverse points of the spectrum, in the spirit of cooperation and tempered by the realities of marine transportation, a middle ground was agreed which is fully captured in the report.

Various members of the maritime industry will be working to develop, beta test and implement the vessel of opportunity reporting system.  This is critical since the foundation of these recommendations focus on the use of dynamic management areas (based on real time whale sighting data) versus seasonal management areas (as used on the East Coast which are based on historical sighting data).  Relative to minimizing the impacts on vessels, DMAs are far superior to SMAs since the speed restrictions, regardless of whether they are recommended or mandatory, recommend/require a specific action based on (near) real time sighting data.

