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Status of VGP 2.0

As reported last month, the Shipping Industry Coalition did in fact meet with the Office of Management and Budget which is reviewing the final Vessel General Permit.  This review is the last step in the administrative process and once cleared by OMB, the VGP will be published in final form.  This final publication must be completed no later than March 15, 2013 as established by a court monitored agreement between parties in a previous law suit.  The coalition discussed a number of concerns with OMB at this meeting including the absence of an extension process in the VGP (which is part of the USCG final rule), the absence of an alternate management system (AMS) program in the VGP (which is part of the USCG final rule) and extensive monitoring and sampling requirements contained in the VGP (but not included in the USCG final rule).  Regrettably, meetings with OMB at this stage, only allow interested parties to emphasize concerns with a pending action and no real responses were received (nor were they expected) by the Coalition at this meeting.  We are hopeful that re-emphasizing the points made in written comments will keep our concerns in the forefront of the minds of those reviewing and eventually clearing the final VGP.

First Reported Detention of Vessel for Noncompliance with the North American Emissions Control Area (ECA) Requirements

With thanks to our colleague Dennis Bryant of Bryant’s Maritime Consulting, it has been brought to our attention that the USCG has included in its list of IMO reportable detentions the detention of a non-US flag bulk carrier for operation in the North American Emissions Control Area while using fuel exceeding the 1% m/m limit on sulfur content.  

Upon reading of the detention report, it is not surprising that the vessel was in fact detained since (1) the vessel had compliant fuel aboard but did not switch over to the compliant fuel and (2) USCG port state control inspectors determined that from discussions with the Master and Chief Engineer, they were unaware of the ECA requirements.  Unlike many of the “borderline” situations we have discussed previously e.g. BDN indicates compliant fuel but post-load, it is determined that the fuel tests out at over 1%, this situation is a flagrant violation of the requirements (especially considering compliant fuel was aboard) but perhaps, more significantly, suggests a total breakdown in the safety and environmental management systems put in place by the vessel owner and/or knowledge of senior crew members necessary to implement the SMS/EMS.  Although the brief description included in the reportable detention report does not enable us to determine where the breakdown in communications and implementation of SMS/EMS occurred, the fact that it occurred, we believe, gave rise to the most severe PSC action (detention) which we would expect will give rise to further investigation by USCG.

Impacts of the new MARPOL Annex V (Garbage) Requirements on the Disposal of Expired Controlled Substances from the Ship’s Medicine Chest

Subject to national laws and regulations, oceangoing vessels typically dispose of expired controlled substances from the ship’s medicine chest at sea.   For US flag vessels, this disposal is subject to regulations issued by the Drug Enforcement Administration (DEA) and requires this disposal at sea to be documented by an inventory (name and quantity) of the disposed substances, attested to by the Master and witnessed by another ship’s officer and properly logged in the Controlled Substance Log Book.  Once disposed of, the pharmaceutical company supplying the controlled substances has required a form to be completed attesting to the destruction/disposal of these controlled substances.  In most cases of which we are aware, the vessel has not been able to return the expired controlled substances to the pharmaceutical company who supplied them.  Further, the DEA does not at this time have a process which requires suppliers to take back expired controlled substances for disposal/destruction.

A question has now arisen as to whether this disposal at sea is still permitted under MARPOL Annex V, even though it is an approved disposal method by DEA.  We believe this question may be relevant even to non-US flag vessels subject to regulations issued by their flag state relating to the implementation of MARPOL Annex V and other regulations issued by the flag state relative to the disposal of expired control substances.  CSA contacted the USCG with respect to this question as applied to US flag vessels.  It may be prudent for vessels registered under other flag states to seek the response of their respective flag states as well.

In review of this issue, the following points are worth considering:

· The relevant portion of the Annex V definition for garbage is: “Garbage means all kinds of food wastes, domestic wastes and operational wastes, all plastics, cargo residues, cooking oil, fishing gear, and animal carcasses generated during the normal operation of the ship and liable to be disposed of continuously or periodically except those substances which are defined or listed in other Annexes to the present Convention.”

· Under this definition, expired controlled substances are arguably “operational wastes” or at the very least “other garbage”.

· The fundamental tenet of the new Annex V is that it is designed to prohibit the discharge of anything into the sea unless it is expressly permitted.

· To the best of our knowledge, the issue of expired controlled substances was never discussed during the MARPOL Annex V amendment process and thus does not appear within the amendments and guidance documents as either expressly permitted or expressly prohibited.

With regard to US flag ships, the USCG responded as follows: 

“The Annex V definition for garbage includes domestic wastes.  I think controlled substances could fall into this category.  Whether it does or not, the intent of Annex V is to prohibit the discharge of anything into the sea unless Annex V specifically allows it.  So, a strong argument is made that expired prescriptions are prohibited from being discharged.”  

Given the USCG perspective (and possibly those of other administrations) that the new MARPOL Annex V prohibits the at sea disposal of expired controlled substances, CSA polled its member companies operating both US and non-US flag vessels.  The numerous responses we received indicate the following:

· No company reporting indicated that they were still disposing of expired control substances directly into the sea.
· A number of companies are destroying expired control substances using the shipboard incinerator.
· An almost equal number of responses indicated that the expired controlled substances were being mixed with some other substance e.g. creating a hardened slurry or mixture which was disposed of ashore as either a solid waste or garbage.
· An increasing number of companies responded that they were now engaging the services of a “reverse distributor” which is an entity licensed in accordance with national laws for the purpose of accepting expired controlled substances and then disposing of them in a manner meeting national requirements.

Vessel owners are urged to confer with their flag administrations to determine their interpretations on the impact of the new MARPOL Annex V amendments on current disposal practices for expired controlled substances.
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California Air Resources Board (CARB) Airborne Toxic Control Measure for Auxiliary Diesel Engines Operated on Ocean-Going Vessels At-Berth in a California Port

In December 2007, CARB approved the above referenced regulation.  The purpose of the regulation is to reduce emissions from diesel auxiliary engines on container ships, passenger ships and refrigerated cargo ships while berthed at a California port.

The At-Berth Regulation defines a California Port as the Ports of Los Angeles, Long Beach, Oakland, San Diego, San Francisco, and Hueneme. The At-Berth Regulation provides vessel fleet operators visiting these ports two options to reduce at-berth emissions from auxiliary engines: 1) turn off auxiliary engines and connect the vessel to some other source of power, most likely grid-based shore power; or 2) use alternative control technique(s) that achieve equivalent emission reductions.  More information on this regulation can be found on the CARB website at http://www.arb.ca.gov/ports/shorepower/shorepower.htm  Most important at this point in time is the July 1, 2013 deadline for fleet operators to submit their vessel plans and/or updates to existing plans and the January 1, 2014 implementation of the recordkeeping requirements for compliance with the 50% requirements.
