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NOTE TO THE READER:  References to the Federal Register may be found at http://www.gpo.gov/fdsys/browse/collection.action?collectionCode=FR. Please note new address and format for Federal Register retrieval due to upgrade in US government website.

References to legislation may be found at http://thomas.loc.gov/ by entering the bill number (HR 802, S 2841) in the “search bill text” block found at the center of the page.


Impacts of the US Election on Maritime Issues

As expected, the Republicans retained control of the US House of Representatives and regained control of the US Senate.  Generally the Republican agenda is far more pro-business and is more a aligned with business interests in reducing the ever growing number of statutes (and implementing regulations) that impact business.  However, it must be noted that President Obama (yes, who is still a Democrat) has veto power of any legislation which is passed in the House and Senate and sent to him for signature and thus any bills must have sufficient votes to overcome a Presidential veto to be enacted.  Also taking into account a number of issues seen as more pressing by the Congress (immigration, budget, global terrorism), it is not expected that an maritime related legislation currently pending in the Congress will be enacted in the few remaining days of this Congressional session. One final fact worth noting is that with the shift of the Senate to a Republican majority, the Chairs of all Senate Committees and Subcommittees will shift from Democrat to Republican.  This may be very relevant for the two key Senate committees that deal with maritime issues – Commerce and Environmental and Public Works (EPW).  It is as yet unknown who will take the Chair of either committee although generally the ranking minority members from the current Congress are normally in the queue.  What is known is that Sen. Boxer will at most take on the position of Ranking Minority in the EPW committee and the previously ranking minority member, Sen. Vitter from Louisiana, may be at the top of the list to take over the Chair of this very important committee.

Vessel Incidental Discharge Acts

As noted in our previous report, the Chairman of the House Coast Guard and Maritime Transportation Subcommittee introduced HR 5609 in mid-September.  The bill is substantively identical to S 2094, a bill that was introduced in the Senate in March 2014.  Both bills are still technically “active” with the Senate bill awaiting a floor vote and the House bill awaiting committee action.  With the recent focus on the elections and looming issues as noted above (immigration, budget, global terrorism), CSA does not see sufficient time to move these bills to the President’s desk for signature.  While CSA and other coalition associations will keep pressing for enactment, it is more likely that we will have to take another run at this issue in the next Congress, noting that the primary House sponsor, Chairman Hunter will retain his current majority post, Sen. Begich who introduced the Senate bill, was defeated in the elections thus requiring us to identify another Senator who can support the fundamental principles contained in the previous bills and be willing to introduce and work the bill through the Senate.

Ebola Virus Precautions and Reporting Protocols for Vessels Inbound to US Ports
Adding to the already numerous advisories related to the ongoing Ebola Virus outbreak, the US Coast Guard has issued an update to its previously issued  maritime safety information bulletin on Ebola Virus precautions (MSIB 17-14 Change 1).  The newly issued MSIB may be downloaded at http://www.uscg.mil/msib/docs/017_14_10-22-2014.pdf
US EPA Filings for Inbound Vessels with Noncompliant Fuel
The US EPA has recently contacted CSA and noted continuing concerns about the inconsistencies of filings for vessels inbound to the US with non-compliant fuel (1%).  It appears there continues to be confusion surrounding what should be included in these reports and to how the reports should be filed.  There are two very different scenarios which we believe are causing the confusion.  
Scenario #1 – Vessel attempted to purchase compliant fuel but was unable to do so.
In this scenario, the vessel owner made attempts to purchase ECA compliant fuel prior to entry into US waters.  The vessel received a bunker delivery note (BDN) that clearly notes the fuel does not meet the 1% sulfur cap.  In this case, the vessel must file a fuel oil non-availability disclosure (FOND) via EPA’s Central Data Exchange.  Instructions for filing a FOND can be found at http://www2.epa.gov/enforcement/marpol-annex-vi under the section entitled “Low Sulfur Fuel Non-availability”.
Scenario #2 – Vessel purchased ECA compliant fuel (BDN shows 1% or less sulfur) but post load testing indicates that the sulfur level exceeds 1%.
In this scenario, the vessel SHOULD NOT file a FOND but should file a Notice of Protest with the bunker supplier.  Although not required by statute or regulations, EPA is requesting that these situations be brought to their attention via an email to marine-eca@epa.gov which includes a copy of the BDN, a copy of the Notice of Protest and all relevant information relating to the bunker supplier, the vessel and the specifics of the bunker load in question.  It is expected that EPA will work with the jurisdiction in which the fuel was purchased where chronic and repeated problems are occurring.
The following excerpt is taken from the USCG frequently asked questions document which provides additional information on this subject matter.
QUESTION POSED:  If a vessel receives fuel oil w/a bunker delivery note indicating 1.00% m/m sulfur or less and during bunkering the crew takes an additional sample for a third party to perform an analysis and the results come back indicating a higher sulfur content than 1.00% , what should the vessel do?  Is this considered a violation?

USCG RESPONSE:  Regulation 14 of Annex VI requires that the sulfur content of any fuel oil used on board ships within an Emissions Control Area shall not exceed 1.00% between July 1, 2010 and January 1, 2015. Any vessel operating in the ECA using fuel oil that exceeds the 1.00% sulfur standard is in violation.  

In addition to receiving a Bunker Delivery Note (BDN) and representative sample pursuant to Regulation 18, many operators take an additional sample for the purpose of an independent third party fuel analysis.

We understand that when these results indicate sulfur content that exceeds the established limit (1.00% m/m) and that which is recorded on the BDN it is recommend that the owner/operator file a "Notice of Protest" (NoP).  Although there are no statutory requirements for the vessel to submit this Notice of Protest, the U.S. Government believes this is an appropriate means to document the disparities between the BDN and the third party analysis results. The U.S. Government acknowledges that a copy of the Notice of Protest attached to the BDN in question to facilitate a Port State during an examination is acceptable (Note: original NoP/test results and other supporting documents do not need to be affixed to the BDN but should be retained onboard elsewhere for reference). We also recommend that a copy of the Notice of Protest and supporting documentation be sent to the vessel's flag Administration and the EPA via the following email address: marine-eca@epa.gov . The results of an independent third party fuel sample analysis will not, by itself, form the basis of an enforcement action by the U.S. Government against a fuel supplier. However, the analysis may trigger a further investigation.   Additionally, while the filing of a Notice of Protest by a vessel does not render the fuel compliant, all actions taken by a vessel owner/operator to address the unknowing bunkering of noncompliant fuel (including issuance of an NoP and use of the lowest sulfur fuel available) are relevant to the determination of penalties, or whether to take an enforcement action against the vessel.

 USCG Marine Inspectors or Port State Control Officers will be checking the BDN for verification of compliance. The U.S. Government will coordinate with the Party or non-Party within whose jurisdiction the fuel was purchased, as required by Regulation 18 paragraph 10, in cases involving the delivery of non-compliant fuel oil.  When the U.S. government independently collects fuel oil samples from ships as either part of a compliance inspection or to investigate a report of an incident, the fuel oil must meet the 1.00% standard.

